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On August 7, 2018 Elon Musk tweeted “Am considering taking Tesla private at $420. Funding secured.”[2]  At
the time of this tweet, Tesla stock was trading at $356.67.[3]  Following the tweet, investors immediately
sought clari cation, wondering if the tweet was legit.[4]  One might wonder why investors would consider
relying on Twitter for material information about Tesla.  But in 2013, Tesla  led an 8-K with the Securities
Exchange Commission (“SEC”) indicating that it intended to use Musk’s personal Twitter account as a means
of announcing material information.[5]  As a result, Musk’s tweet could provide important information that has
a signi cant impact on the market.  Tesla’s stock closed at $379.57 that day, up 6% from the time of Musk’s
initial tweet.[6]  On August 24, 2018, in a walk back of the statements in the tweet, Musk announced he had
abandoned the plan to take Tesla private.[7] One month later on September 27, 2018, the SEC  led a complaint
against Elon Musk for securities fraud.[8]
In order to state a claim for securities fraud, the SEC must allege Musk “‘made misstatements or omissions of
material fact; (2) with scienter; (3) in connection with the purchase or sale of securities; (4) upon which
plaintiffs relied; and (5) that plaintiffs’ reliance was the proximate cause of their injury.’”[9]  The SEC alleged
Musk’s original tweet, along with others, created a false and misleading impression that the only thing
preventing Musk from taking Tesla private at $420 a share was a shareholder vote.[10]  Because Musk knew
that no terms for a deal to take Tesla private had been established, nor had the Board of Directors approved
such a deal, the SEC argued that Musk “knew or was reckless in not knowing his August 7 statements were
false and misleading.[11]  The SEC alleged that these tweets caused ensuing market chaos as the share price
rose to $379.57 on August 7, before falling to $319.44 after Musk announced he had abandoned his plan to
take Tesla private.[12]  This chaos thus injured stockholders who purchased Tesla stock after the August 7
statements, but before the accurate information was made known on August 13.[13]
Two days after the SEC  led its complaint, Elon Musk and Tesla reached a settlement agreement with the SEC.
[14]  As part of the settlement agreement, Musk must step down as chairman for three years, he and Tesla
must pay $20 million  nes each, and Musk will be able to remain the chief executive of Tesla.[15]  In addition,
Tesla must appoint two independent directors and take steps to monitor Musk’s Twitter.[16]  While Musk did
not admit or deny any allegations as part of the settlement[17], Musk’s tweet clearly carried consequences. 
Even if Musk did not intend to mislead investors with his short tweet, Musk’s statements demonstrate that
opinions may not always be so easily distinguishable from factual assertions.  Hopefully this experience serves
as a powerful lesson to Musk in his future communications as the chief executive of Tesla. 
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